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Submitted to the House by Mr. Barnard, laid upon the table, and ordered to be printed. 

Mr. Barnard, from the Committee on the Judiciary, submitted the follow¬ 
ing 

REPORT: 

The Committee on the Judiciary, to whom was referred, the bill for the 
relief of the heirs of Richard Shubrick, with instructions to report 
whether, in a legal point of view, if there were no statutes of limitation 
in the way, the widows or orphans of officers of the continental line 
of the revolutionary army, who were killed or died in the service prior 
to the 15th of May, 1778, (the day the act granting seven years’ half 
pay to officers who should serve to the end of the war ivas passed,) are 
or are not entitled to the seven years’ half pay granted by the act of the 
24/A of August, 1780, to the widoivs and orphans of all officers who 
had died or ivho should, die in the service, report: 

That the committee have given this subject deliberate and anxious con¬ 
sideration and examination, and now proceed to state to the House the 
result to which they have come, remarking that they have confined them¬ 
selves wholly to the consideration of the legal question presented by the 
instructions of the House ; and they express no opinion whatever on the 
merits of this claim in any other respect, or on any other question or point 
involved in it. 

The claim in this case is for seven years’ half pay, as due to the surviv¬ 
ing orphan child and heir of Richard Shubrick, who was a military officer, 
commissioned by Congress, in the service of the United States, in the rev¬ 
olutionary war, and who died in that service on the 8th day of November, 
1777 ; and the claim rests immediately on the following resolution, which, 
was passed by Congress on the 24th day of August, 1780 : 

“ Resolved, That the resolution of the 15th day of May, 1778, granting 
half pay for seven years to the officers of the army who should continue in 
service to the end of the war, be extended to the widows of those officers 
who have died, or shall hereafter die, in the service, to commence from the 
time of such officer’s death, and continue for the term of seven years, or, 
it there be no widow, or in case of her death or intermarriage, the said 
half pay be given to the orphan children of the officer dying as aforesaid, 
if he shall have left any; and that it be recommended to the Legislatures 
m the respective States, to which such officers belong to make provision 
for paying the same on account of the United States.” 

The object of this resolution, as expressed on its face, was to extend the 
provisions of a previous resolution of the same Congress—to extend the 
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benefits of that previous resolution to the families of those officers, in the 
event of their death, for whom the resolution of the 15th of May, 1775 

provided; but whether it was designed to extend those benefit's to the 
families of another and a distinct class of officers, namely, such as had pre¬ 
viously died in the service before the passing of the resolution of the 15th 1 
of May—this is the doubt and the question in the case. 

The resolution of the 15th of May, 1778, was in these words: 
“ Resolved, unanimously, That all military officers commissioned by 

Congress, who now are, or hereafter may be, in the service of the United 
States, and shall continue therein during the war, and not hold any office of 
profit under these States, or any of them, shall, after the conclusion of the 
war, be entitled to receive, annually, for the term of seven years, if they 
live so long, one-half of the present pay of such officer,” &c. 

There is no difficulty in understanding the object and meaning of this 
resolution. It was not an act granting pensions ; it had no reference what¬ 
ever to past services or sufferings ; it looked wholly to the future, and was 
an offer and a contract, on the part of the Government, to pay, in addition 
to payments already contracted to be made, a certain sum in future to cer¬ 
tain persons, for services to be rendered to the country in a particular way, 
and for a certain term, from and after the date of this new offer and prom¬ 
ise. It was as much a contract, and as simply a contract, as was the en¬ 
gagement to pay the officers and soldiers of the army a certain rate of 
monthly pay. It was a contract with a part only of those who belonged, 
or who should belong or be attached, to the armed force of the country ; it 
was confined to military officers, and did not embrace naval officers, or the 
medical staff’ of the army. It was confined to officers commissioned by 
Congress, and of course did not embrace those in the militia of the States, 
though in the service of the United States. It was a contract to pay after 
the conclusion of the war, and only to such as should continue in service 
to the close of the war. 

Such was the plain meaning of this resolution ; and the object which 
Congress had in view in offering these terms of contract is equally plain 
and apparent. It was not, as in retrospective pension laws, to perform an 
act of generosity, gratitude, and justice, towards individuals, in considera¬ 
tion of past services and sufferings; it was distinctly, definitively, and 
solely, to fill the ranks of the continental army, and keep them full to the 
close of war, and to this end to make such an offer of pay and remunera¬ 
tion as might induce competent and proper persons to enter and continue 
in the service. The history of the period settles this point conclusively. 
For months the measure had been urged upon Congress, by the commander- 
in-chief of the army, with unwonted earnestness and pertinacity. In his 
letters to the President of Congress, he described the army as fast melting 
away for want of such a provision. “If my opinion is asked,” said he, 
“with respect to the necessity of making this provision for the officers,I 
am ready to declare that I do most religiously believe the salvation of the 
cause depends upon it,” &c. “ Day after day and hour after hour produce 
resignations,’'" &c.* There is no doubt the army would soon have been 
left without competent officers but for this measure ; for it was the best of 
those in the service that were throwing up their commissions, while none, 
or few, offered to come in and take their vacant places, but such as must 

* Letter of 10th April, and letter of 30th April, 1778—Sparks’s Writings of Washington, voU 
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iiave degraded and disgraced the service. It was this state of things, and 
this alone, that induced Congress to make the tempting offer of this resolu¬ 
tion ; and Congress was brought to make the offer with great reluctance and 
difficulty. Nothing but the stern necessities of the case finally prevailed 
on that body : and when the measure was at last adopted, it was done with 
as much restriction and limitation as possible. Washington had asked for 
officers who should serve to the end of the war half pay for life, with some 
provision for the widows and orphans of those who should be slain in bat¬ 
tle. Congress, after the greatest delay, and after long and tedious discus¬ 
sions, offered half pay only for seven years, confining the provision strictly 
to officers in the line of the army commissioned by itself, and excluding all 
provision whatever for widows and orphans. 

This resolution, then, was an offer and a contract made by Congress, with 
.special care and caution against extending its terms and provisions further 
than was deemed absolutely necessary at the time, and designed solely to 
induce those meritorious officers then in the army to remain, and others to 
come in, to serve for the period of the war. It was no part of the policy of 
this act to reward any body for past services, or to discharge any debt of 
gratitude or justice theretofore contracted. Officers then in the army, and 
who had served thus far in the war, were placed, so far as this measure 
was to go, on the same footing with those who should come in after the 
mew act was passed, down even to those who should come in in the last 
year or the last month of the war. And so far was it from the intention 
of Congress at that time to discharge any duty it owed to the surviving 
families of those who had been slain, or who had died in the military ser¬ 
vice of the country, that it refused even to make, prospectively, any pro¬ 
vision for the families of those officers who might thereafter die in the service, 
though this had been urged on Congress, and though, in so doing, it 
would have offered another and a very strong inducement towards pre¬ 
serving and filling the commissions of the army, and a powerful means of 
'building up and maintaining its efficiency. 

Upon this resolution of the 15th of May, 1778, Congress rested for a con¬ 
siderable period, though it is certain that the army was still restless and 
dissatisfied. Congress still refused, by any act of its own, to make any 
provision for the families of officers who should die in the service, though 
it did recommend, by resolution of the 17th of August, 1779, to the several 
States, that they should make such provision as they should see fit for the 
widows and children of officers and soldiers of the army, belonging to such 
States, respectively, who should die in the service. At length, however, 
on the 24th of August, 17S0, Congress felt itself forced to take another step 
for the satisfaction of the army, and passed the resolution of that day, which 
has been before recited. By that resolution, Congress declared and con¬ 
tracted, that the half pay granted by the resolution of the 15th of May, 
1778, to certain officers of the army, should be extended to the widows or 
orphan children of those officers who had died or should die in the service. 

The phraseology of this resolution is not as precise as it might have been, 
but, when critically examined, cannot, it is believed, admit of more than one 
interpretation. It reads, “that the resolution, &c., be extended,” &e.; but 

■it is the “resolution, &cgranting half pay” that is to be extended, and 
the expression is precisely equivalent to this : “ that the half pay granted 
Heretofore to certain officers be now extended, in case of their death in 
•service, to their widows or orphan children.” It was the promise of half 
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pay, and nothing else, that was proposed to be extended, and it was that 
same identical half pay which had been promised and contracted for by the 
former resolution ; it was that same half pay that had been promised, on the 
I5th of May, 1778,to those military officers, commissioned by Congress, who 
then were or should afterwards be in service, and who should continue 
in service during the war, which was now proposed, and promised to be ex- 
tended to the widows and orphan children of those officers dying in the 
service. The subject upon which this resolution operated was the half 
pay granted by the former resolution. By the former resolution this half 
pay was, on a condition, to become the right and property of the persons 
therein described; that condition was their continuing in service to the end 
of the war, and no provision was made for the contingency of their death 
in the mean time. On this event, the right and property would become 
lapsed and lost; and it was to meet and provide for this contingency and 
event that the resolution of the 24th of August, 1780, was passed. It was 
a declaration on the part of Congress that a failure on the part of the offi¬ 
cers to perform the condition on which their half pay was made to depend, 
by the event of death, should not operate to defeat the promise and benefit 
which had been made and proposed to them : the half pay should descend 
to their widows or orphan children. The half pay granted to certain 
officers shall be extended, said Congress, “to the widows of those officers 
who have died, or shall hereafter die, in the service ;” not to the widows of 
all officers who had died or who should die in the service, but to the widows 
of such of those officers, to whom the half pay had been promised, as had 
died or should die in the service; “or,” said the resolution, “if there be 
no widow, &c., the said half pay be given to the orphan children of the 
officer dying as aforesaid.” It was, in effect, like a codicil to a testament, 
disposing of a particular gift, or appointing the manner in which that 
particular gift should descend or be disposed of, in case it failed, by the in¬ 
termediate event of death, to vest absolutely, according to the disposition 
and direction of the original instrument. 

It is believed that this is the true construction and meaning of the 
resolution of the 24th of August, 1780, interpreted by its language 
only, in connexion with the resolution of the 15th of May, 1778, and 
that it cannot justly bear the construction which has sometimes been 
given to it, by which it has been made to relate back so as to include and 
confer the benefit of half pay on the widows or orphan children of officers 
who were not themselves within the purview of the original act of Con¬ 
gress, and to which, as we think, this resolution was merely supplemental, 
touching no subject except the identical half pay already promised and 
given by that original act. 

And this view of the matter must be strengthened and confirmed, if we 
recur again to the consideration of the policy and design of Congress in this 
measure, to which we have before adverted. Congress, from the begin¬ 
ning of the war to the close, avoided, as far as possible, establishing, by its 
own authority, any system whatever, or any provision, for the voluntary 
discharge of the nation’s debt of gratitude to the army of the United States, 
or to those who were dependent on the officers and soldiers of that army. 
Whatever it did was done in the way of inducement, in the way of en¬ 
couragement, and in the way of contract, and had reference almost solely tn 
the maintaining of the numbers and efficiency of the army. Whatever was 
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necessary to be done with this view, and could not be omitted, Congress 
did; and it did little or nothing more. 

In September, 1776, Congress provided for raising eighty-eight battal¬ 
ions, to serve for the war. As an inducement held out to officers and men 
to engage “ for the war,” Congress offered a money bounty of twenty dol¬ 
lars, which was just double what had been paid before, to each non-com¬ 
missioned officer and private soldier, and proposed and agreed, moreover, 
to make a grant of lands to officers and men who should engage and con¬ 
tinue to serve to the close of the war, in specified quantities, according to 
grade and rank, and to the representatives of such as should be slain by 
the enemy. Neither the money bounty nor the land bounty here promised 
related back so as to embrace the case of any officer or soldier, or the widow 
or children of any officer or soldier, who had served or suffered in the service 
previous to the date of the resolution ; the resolution did not touch the 
case of those who fought or those who fell at Lexington or Bunker Hill. 
It offered no bounty of land to any officer above the rank of colonel; and 
it was not till August, 1780, that this bounty was extended to general offi¬ 
cers. It did not embrace the medical department of the army, which stood 
excluded till September, 1780. And, finally, in promising a grant of land 
to the representatives of such officers and soldiers, embraced within the 
resolution, as should be “ slain by the enemy,” it excluded the representa¬ 
tives of all such as should die in the service in any other manner. 

The provision made in this resolution for bounties in land extended, as 
has been seen, to the representatives of such officers and soldiers as should 
be slain by the enemy. It could have, therefore, no retrospective opera¬ 
tion, We believe that the resolution of the 15th May, 1778, with the sup¬ 
plementary resolution of the 24th of August, 1780, had the same general 
object in view, namely, to offer the requisite inducements for filling up and 
maintaining the commissions and ranks of the army for the period of the 
war; and we cannot entertain a doubt, if Congress had seen fit, in the first 
of these resolutions, (that of the 15th May,) to extend the promise of half 
pay to the widows or children of those on whom the resolution was in¬ 
tended to operate, the language would have been no more equivocal than 
that employed in the resolution of September, 1776. When it came to 
supply this omission by a subsequent resolution, language was necessarily* 
employed to give the resolution a retrospective effect, because it was 
intended to extend the promise of half pay to the widows and orphan 
children of all those officers to whom the half pay was originally promised, 
as well those who had died in the service since the original resolution was 
passed as those who should die thereafter. Beyond this, however, we 
think it clear the resolution was not intended to act retrospectively. 

It may be well enough remarked, in passing, that the representatives of 
Richard Shubrick, in this case, could not lay claim to bounty lands under 
the resolution of September, 1776, though he might personally have been 
embraced in its terms,because he was not ‘‘slain by the enemy;” and we 
think they are not entitled, under the resolutions of May, 1778, and Au¬ 
gust, 1780, because, dying in the service previous to the time of these reso¬ 
lutions, neither he nor they were embraced in their provisions. It was not 
the policy or design of Congress at the time to provide for his or their case, 
and simply or mainly because it was not necessary to do so in furtherance 
0 Principal object then in view, which was to supply necessary in- 
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ducements to preserving, filling up, and maintaining the commissions and 
ranks of the army for the period of the war. 

It may be stated, in aid of this view of the subject, what is very well 
known, that dissatis'action still existed in the army after ail the resolutions 
in its behalf, already adverted to, had passed ; and the resolution of August 
1780, was followed by another in October, 1780, by which Congress de¬ 
clared “that the officers who should continue in the service to the end of 
the war should also be entitled to half pay during life.” This was an 
effective and generous offer and provision, commuted, however, at the close 
of the war, for five years’ full pay ; but yet nothing was said here about any 
further provision for the representatives even of those officers dying in the 
service to whom this offer and promise was made, much less about any 
provision for the representatives of those officers who had already died in 
the service, from the commencement of the war down to that day. 

The committee think, that neither by the fair construction of the lan¬ 
guage of the resolution of August, 1780, taken in connexion with that of 
May, 1778, nor by the manifest object and intent of Congress in this mea¬ 
sure, can it be admitted that the provisions of that resolution should be 
deemed to extend to the case of any officer who died in the service previous 
to the 15th of May, 1778. Such officer, however he may or may not have 
intended, had he lived, to serve for the war, could not have engaged in 
that service under the promise and inducement of the resolution of May, 
1778 ; and his case, therefore, was not within the equity of that resolution, 
as was that of those officers who continued or engaged in the service after 
that resolution passed, and upon the faith of Congress as pledged by that 
resolution. 

Before concluding this report and opinion, it is due to the subject to state 
briefly what has heretofore transpired in regard to the construction and ap¬ 
plication of this resolution of the 24th of August, 1730. 

In a report made to Congress by General Knox, Secretary of War, in 
1793, (Am. State Papers, Claims, p. 70,) it is said: “Some of the States, 
in pursuance of the resolve of Congress of the 24th of August, 1780, did 
make provision for the widows of certain officers who were killed, or who 
died before the 15th of May, 177S and the Secretary adds a listof 
Cases, in proof of this assertion. 

The committee believe that a great error was committed in this state¬ 
ment, and that it consisted in supposing that, in the cases furnished by the 
Secretary, where provision had been made by the States for seven years’ 
half pay to widows or orphans, the States had acted “ in pursuance of the 
resolve of Congress of the 24th of August, 17S0,” and in such a man¬ 
lier as to construe that act in the way the Secretary had supposed. If 
any case of that sort occurred, it does not appear, while it does distinctly 
appear that some of the cases named in the Secretary’s list were provided 
for without reference to the resolution of August, 1780. Thus, the case oi 
the widow of General Wooster, of Connecticut, who died in 1777, is named 
in this list. General Wooster was a major general of militia, and no! 
commissioned by Congress at the time of his death; and the case wasm 
no respect, therefore, within the resolutions of May, 1778, and August, 
17S0. Congress passed a special resolution on the 4th of May, 08j, 
recommending to the State of Connecticut to provide for the case,audit 
was provided for more amply than Congress had recommended. 

Other cases named in the Secretary’s list were doubtless provided for 
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under State laws, passed, some of them, before the resolution of August, 
1780, and others passed afterwards, but without any special reference to 
it. Congress, by resolution of the 17th of August, 1779, had recommended 
the subject generally to the States. New Jersey had already passed an act 
on the subject; Pennsylvania passed an act on the same subject on the 1st 
March, 1780 ; Maryland followed with an act in 1785, reciting the resolu¬ 
tion of Congress of August, 1779, but taking no notice of that of August, 
1780. The committee do not mean to say that no State at any time ever 
construed the resolution of August, 17SO, as extending to the case of officers 
dying in service before the 15th of May, 1778 ; but, if it was so, it does not 
distinctly appear. Some of the cases cited by General Knox were certainly 
considered and settled on other grounds, and, for aught that appears, all of 
them may have been so. 

In 1787, as we find by a report made by General Knox in 1790, (Amer¬ 
ican State Papers, Claims, page 22-,) the case of Colonel William Douglass, 
an officer in commission by Congress, from the State of Connecticut, and 
who had died in service in the year 1777, came before Congress on the 
petition of his widow. It had already been before the Legislature of Con¬ 
necticut as a claim, on the basis of the resolution of August, 17S0, and had 
been rejected It was. now reported upon by a committee of Congress, 
who were of opinion “that the resolve of Congress of August 24, 17SO, 
being founded on the resolve of the 15th of May, 1778, confers no right to 
the widows or orphans of any officers who were not in service on or after 
the said 15th day of May, 1778.” The committee who made this report 
consisted of Mr. Wingate, Mr. Morris, and Mr. Paine. (Minute book of 
Secretary of Congress, in the State Department.) 

General Knox, as Secretary of War, made several reports to Congress in 
favor of claims like that of the widow of Colonel Douglass, from 1790 to 
to 1793; but in no instance, at that period, was any such claim allowed by 
Congress. Upon a report of the Secretary, made in 1791, the House of 
Representatives passed a bill allowing several claims under the resolution 
of August, 1780, and including several in cases where the officers had died 
before the 15th of May, 177S. Among these was the very case of Richard 
Shubrick, now under consideration. On the 14th of December, 1791, a 
committee of the Senate reported on this bill; and in reference to the cases, 
named in the bill, of officers who had died before the 15th of May, 1778, 
they declared that, “ in the opinion of the committee, their widows and 
orphans are not included in the provision made by the resolution of August 
24,1780.” The Senate, on this report, amended the bill by striking out all 
these cases, including that of Richard Shubrick. This was on the 1st of 
March, 1792 ; and the next day a motion was made to restore to the hill 
the words “Richard Shubrick,” which was rejected. (Senate Journal of 
1791—’92.) 

No further action appears to have been had by Congress on this descrip¬ 
tion of claims until 1832, when an act was passed allowing one of these 
claims. This was done on the suggestion of a committee, the petitioner 
having asked, not for seven years’ half pay, but for bounty lands, which 
could not be granted. The door once opened, petitions have poured in. 
upon Congress ever since, and the number of cases seems to be constantly 
on the increase. It is believed that, from 1832 down to this time, no suffi¬ 
cient scrutiny or examination has been had of the foundation on which 
mese claims rest. The fact that these claims, or the like claims, were re- 
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jected by Congress, upon deliberate consideration, in 1787 and in 1792,does 
not seem to have been adverted to at all in most of the cases where laws 
allowing the claims have passed; and in no ease does it seem to have been 
sufficiently adverted to and considered. The allowance of 1832, made, it 
is believed, through inadvertence, and certainly without any proper exam- i 
ination, was a precedent for other allowances in 1833; and these, in their 
turn, became precedents for a new batch of cases the next year ; and so it 
has gone on, the precedents multiplying, and the new cases multiplying 
faster than the precedents. 

The claims of this description before Congress at the present session are 
understood to be not less than thirty or forty. If they were a thousand,or 
if they could not be numbered, they ought to be allowed, if they are just, 
and if the faith of the Government is pledged to allow them. From 1832 1 
to the present time, this seems to have been taken pretty much for granted; 
at any rate, no sufficient and thorough examination seems to have been 
given to the question ; and the committee think ihat these precedents, con¬ 
sidered as a legislative construction of the resolution of August, 1780,ought 
not to be deemed of weight enough to overbalance the legislative construc¬ 
tion found in the precedents of 1787 and 1792, where decisions were had 
upon reports of committees deliberately made, who were abundantly capa¬ 
ble of construing correctly the language of the resolution in question, and 
some of whom must have known personally what was the design and in¬ 
tent of Congress in passing it. 

In conclusion, the committee, in answer to the resolution of the House, 
by which the House has directed them to report their opinion on the legal 
question in this case,express a decided, unwavering, and clear conviction,on 
their part, after mature consideration, on the grounds stated in this report, 
that it was not the intention of Congress, by the resolution of the 24th of 
August, 1780, to extend the grant of half pay for seven years to the widows 
or orphan children of officers who had died in the service before the 15th 
of May, 1778, and that the language of that resolution, when taken in con¬ 
nexion with the resolution of the 15th of May, 1778, does not fairly bear or 
warrant such a construction. 
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